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THE PRESENT RAILWAY SITUATION. 

BY H. T. NEWCOMB. 



The present railway situation may be briefly summarized. 
.From the standpoint of the investor in railway enterprises the 
salient facts are : That rates and charges for transportation 
services are demoralized ; that the law has imposed upon railway 
managers the unnatural burden of maintaining a costly, wasteful, 
and worse than useless competitive system ; that the carrying 
corporations are allowed to combine neither for the establishment 
and maintenance of just rates, nor for the prevention of unjust 
discriminations ; that nearly 40,000 miles of railways are in the 
hands of receivers ; that railway securities having a par value of 
nearly four and one-half millions of dollars receive no return of 
interest or dividends, and that solvent lines are practically at the 
mercy of those of their competitors whose bankruptcy has re- 
lieved them from the necessity of attempting to earn a return 
upon at least their bonded indebtedness. The view presented to 
those who are forced to purchase railway services is not more 
satisfactory. The same unnatural competition that has been in- 
strumental in reducing so many railway corporations to bank- 
ruptcy has produced an almost infinite series of unjust discrim- 
inations against individuals, communities, and classes of traffic. 
"While average charges per passenger and per ton of freight per 
mile have considerably declined, the benefit of the reduction has 
accrued too largely to favored shippers and communities. Ship- 
pers who have been able, alone or in combination with others, to 
control traffic, the revenue from which was sufficient in the ag- 
gregate to be of great importance to particular railways, have been 
able to demand and secure favors in the adjustment of transpor- 
tation charges, while the burden of relatively unjust charges has 
fallen heavily upon those least able to support it. Comma- 
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nities dependent upon a single line of railway have seen their 
business diverted to those served by two or more, yet have been 
constantly told that the multiplication of parallel and competing 
railways is economically unprofitable and socially detrimental. 
Those upon whom transportation charges fall most heavily are 
most frequently met, when they appeal for reductions, with state- 
ments showing that the railways serving them are unproductive 
to stockholders, if not bankrupt, conditions which are due to 
the enforced maintenance of a wasteful system of competition 
for traffic and to the lack of harmony among the several corpo- 
rate entities that make up the railway system. The Interstate 
Commerce law has proved of little benefit. Though the amend- 
ments adopted by Congress since it was passed have been prac- 
tically unimportant, the judicial interpretation it has received 
has left but little effective resemblance to what it was originally 
supposed to mean. The people will not rest supinely subject to 
these conditions. Congress will not by inaction confess itself 
impotent to successfully regulate interstate transportation, nor 
will investors in railway property prove ultimately incapable of 
convincing the general public that no righteous purpose is served 
by rendering unprofitable the industry of carrying persons and 
property by rail. 

The legislative remedies tried during the last three decades 
have been generally based upon an assumed conflict between the 
respective interests of the roads and their patrons. Maximum 
rate laws, long and short haul restrictions, not axways unproduc- 
tive of mildly beneficial consequences ; excessive and double tax- 
ing schemes, anti-association and anti-pooling legislation, the in- 
justice and positively detrimental effects of which are now recog- 
nized by all wise publicists, have all had their origin in this sup- 
posed antagonism. They have also been universally based upon 
the theory that particular railway charges can be, and are likely 
to be, excessive and extortionate in themselves. As the only 
reasonable criterion of charges is the relation between the cost of 
supplying and operating railway facilities and the aggregate 
revenue received from disposing of the services they are created 
to perform, there can be no just approval or disapproval of a 
particular charge except in consideration of its relation to other 
charges. As injustice cannot be predicated of any rate except 
with regard to its relation to others, it is fortunate that the 
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equitable adjustment of these relations is the fundamental eco- 
nomic and social problem, or, in other words, that the exact 
amount charged in any case is of but little importance, while its 
relation to other charges is a paramount consideration in the 
conduct of the business affected. 

What is to be considered an equitable adjustment of the bur- 
dens of transportation ? It will be far easier to enumerate some 
of the things that cannot coexist with such an adjustment than 
to give it a positive definition. Relatively just charges will not 
make arbitrary or unjust discriminations among railway patrons, 
whether considered individually, as constituting communities, or 
as producers or consumers of particular commodities. They will 
not favor a particular individual on account of his political, so- 
cial, or commercial standing, the character of the business in 
which he is engaged, the extent or number of his commercial 
transactions, or what is almost the same thing, the quantity of 
transportation that he purchases, nor unduly on account of the 
place of his residence or location of his farm, factory, warehouse, 
or store. Such rates will not place a locality at commercial dis- 
advantage on account of the number of its inhabitants, the 
degree of their geographical concentration, or their political 
affiliations, nor on account of its economic organization, the 
character of its productive resources, nor the number, extent, 
or financial condition of the railway lines by which it is served. 
Violations of any of these conditions may result from the action 
of a single road in granting similar and contemporaneous services 
to different individuals upon varying terms or by the establish- 
ment of different and inharmonious schedules of rates by several 
railways. For example, if A and B simultaneously ship equal 
quantities of the same article between the same points and in the 
same direction, and A is charged less than B, the commercial 
disadvantage resulting to the latter is neither more nor less on 
account of the route traversed by either shipment. Similarly it 
can make no difference to a community competing with another 
community for the privilege of supplying a third with some 
necessary food product, whether the relatively unjust rate which 
deprives it of equal standing in the common market is over a line 
owned by the corporation over whose road the shipment from the 
unfairly favored locality must pass. Clearly, then, it is to be de- 
sired not only that single railways charge similar rates for similar 
vol. clxv.— no. 492. 38 
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services, but that all railways capable of performing simi- 
lar services establish and maintain the same schedules of 
charges. Anything less than this involves unjust discrimina- 
tion and demoralization. Uniformity in charges made by 
independent corporations involves agreement among them upon 
mutually satisfactory schedules, and effective agreements 
upon matters so complex and subject to such rapidly vary- 
ing conditions as railway charges, require continuous machinery 
for joint action. More than this, permanent uniformity can- 
not be maintained unless there be established some system 
which comprehends a substantial incentive for adherence to 
agreements once reached, and the substitution of a thorough un- 
derstanding among railway managers of the genuine identity of 
the interests of the corporations they serve, for the superficial 
spirit of rivalry and conflict now too frequently prevalent. While 
the ownership of the railway system continues to be vested in a 
large number of legally separate corporations, this harmoni- 
zation of interests can be achieved in a satisfactory degree 
only by the division of all traffic for which two or more 
routes are, from a commercial standpoint, practically avail- 
able, among the carriers operating such routes in stipulated 
proportions according to contracts, the observance of which may 
be enforced by judicial process. Such division may, in most 
cases, be accomplished either by the physical division of business, 
or by the payment of money balances, supposed to represent the 
profits on the traffic carried in excess of the agreed proportions, 
to the line or lines not receiving their full share. In either case 
there exists what in common parlance is termed a " pool." 

Considerations regarding the rights of investors in railway 
property have so far been purposely excluded ; but at this 
point it is interesting and important to observe that the 
remedy indicated for the evils affecting those who purchase 
the use of railway facilities is that for which those who have 
provided and those who are charged with the duty of ad- 
ministering those properties have been for three decades con- 
tinuously laboring. Thus the supposed antagonism between 
public and railway interests disappears upon more careful scru- 
tiny ; nor is it surprising, when the magnitude of the persistent 
error lying at the root of nearly all legislative action for full 
thirty years is perceived and acknowledged, that the laws 
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adopted while under its influence have proved disappointing and 
ineffectual. 

Railway pooling is not an untried or wholly novel experiment 
in the United States. Though pools were earliest established in 
this country in New England, they were comparatively unim- 
portant and the system first attained considerable development 
west of the Mississippi River. One of the most interesting, on ac- 
count of the exceptionally long period of its uninterrupted exist- 
ence and the simplicity of its machinery, included freight and 
passenger traffic carried between Chicago and Omaha, and con- 
tinued from 1870 until superseded by a new organization in 1882. 
For seventeen years prior to the passage of the Interstate Com- 
merce law there was but one period, and that of less than twelve 
months' duration, in which the traffic between these points was. 
not subject to a pooling arrangement. The principal lines en- 
gaged in carrying anthracite coal to the Atlantic seaboard ar- 
ranged a pool which went into operation on December 1, 1872, 
continuing until August, 1876. A 'pooling arrangement embrac- 
ing the four roads connecting Atlanta, G-a., with the seaboard 
was formed in December, 1873 ; a money pool applying to both 
passenger and freight traffic between Chicago or Milwaukee and 
Saint Paul took effect on September 1, 1874 ; the so-called 
" Cattle Eveners' Pool " and the South "Western Railway Associa- 
tion were organized during 1875 ; the Southern Railway and 
Steamship Association during 1876, and the Trunk Line Associa- 
tion during 1877. During 1878 it was authoritatively stated that 
the Illinois Central Railroad participated in more than twenty 
pools in the two states of Illinois and Iowa, and that the Chicago 
& Alton Railway was a party to twelve such arrangements. The 
rapidity of the development of the pooling system and its general 
acceptance by railway owners and managers affords considerable 
evidence of the necessity of such measures ; though, when con- 
sidered in connection with the fact that the pools were in nearly 
all cases of only short duration, it is by no means evidence of the 
sufficiency of those adopted. 

Arrangements for the division of competitive traffic or the 
revenue derived from it constituted the most interesting and 
characteristic feature of American railway administration at the 
date of the passage of the Interstate Commerce law. Though 
that law expressly prohibited all such arrangements, the manner 
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in which the prohibitory clause was forced into the measure and 
the much greater frequency of acknowledgments of the neces- 
sity and beneficial results of pooling than of objections thereto in 
the testimony taken by the Senate Committee on Interstate Com- 
merce, as a preliminary to action on the measure, justify the 
statement that there was no preponderance of public sentiment 
in favor of such action. Whatever public condemnation the 
pooling system received, aside from that inspired by the irrespon- 
sible utterances of demagogues who found attacks upon railway 
corporations an easy and convenient means of attaining office, 
was due rather to the fact that these arrangements were never 
permanent, and in consequence never wholly eradicated the evils 
they should have corrected. Though after nearly a decade spent 
in the study of the social aspects of railroad transportation from 
the standpoint of a public official, Dr. Joseph Nimmo, Jr. , stated 
in his annual report for 1879 that railroad pooling had come to 
be favored by the general public because it had proved to be 
" the means of arresting discriminations ; " and the Iowa Railroad 
Commission, in its report for 1878, expressed the same idea by 
declaring that it considered " the pool as the only agency 
that can compel the through traffic to bear, as it should, 
its proportion of the interest on the cost and the expenses 
of maintaining and operating the roads," Mr. Albert 
Fink, the organizer and official head of the most com- 
plete pooling association ever established, was at almost the 
same time complaining of their inadequacy and of the neces- 
sity of legislation to give them legal sanction find effect. These 
facts serve to direct attention toward the essential difference 
between pooling, as practised in the United States prior to 1887, 
and the arrangements that will be permitted should the Foraker 
or Patterson bill, or a similar measure, be adopted by Con- 
gress. Too much importance can scarcely be assigned to this dis- 
tinction. The pool of 1886 was an extra-legal arrangement, 
dependent for execution upon the good faith of the parties, upon 
the violation of which none of them would venture to appeal to 
the courts for redress. So lacking were these arrangements in 
the necessary cohesive qualities that each railway considered their 
abrogation an inevitable incident pending which constant vigi- 
lance was necessary in order that the day of dissolution should 
not find it an unready or a tardy contestant in the struggle for 
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traffic. The period during which a pooling contract was in 
operation was consequently one of armed neutrality, and, as in 
most cases between nations, that relation was regularly disturbed 
by instances of depredations by irresponsible members of the rival 
forces. As the apportionment of business in any pool which 
should follow a period of warfare would probably be based upon 
the proportions offered (if a tonnage pool) and carried (if a 
money pool) prior to the disruption of such an agreement, there 
was a strong incentive to take advantage of every opportunity for 
its violation which promised immunity from detection. Thus there 
was never an entire abandonment of the baneful practices of com- 
petition, there were always discriminations in favor of competi- 
tive traffic, and there were frequent periods during which all 
the evils of unjust discrimination operated to their fullest extent. 
Whatever scheme for pooling may be finally adopted, it is 
certain that it will be in a very large degree free from these objec- 
tions. The contracts permitted will have the express sanction 
oi a Federal statute, and any carrier injured by the failure of 
another to abide by the terms of the pooling agreement may in- 
voke judicial aid in securing whatever form of redress may be 
adequate. They will naturally provide for a definite period of 
operation, with, possibly, continuance thereafter subject to due 
notice of the intention of any party to withdraw. The possibility 
of unjust personal discriminations will be minimized by the dis- 
continuance of separate soliciting for traffic, and the substitution 
of joint for independent ticket and freight agencies. Whenever 
the temporary divergent interests of separate bodies of stock and 
bondholders can be sufficiently subordinated to the general inter- 
est of all carriers in the satisfactory adjustment of the railway 
system to the ends for which it exists, the latter will be found to 
constitute a powerful agency in the elimination of unjust dis- 
criminations of all kinds, including those among competing lo- 
calities and communities. When the exact proportion of com- 
petitive traffic which will fall to a particular route becomes as 
certain as that it will receive all of the non-competitive traffic, 
there will be no reason for favoring cities served by more than 
one road. The selfish interests of carriers will then make power- 
fully for justice, while such regulative instrumentalities as may 
be established by the public will have the advantage of dealing 
with a railway system that has become unified and homogeneous. 
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It is not to be understood that, haying re-established the 
right to divide competitive traffic by agreement and surrounded 
it with incidents making toward effectiveness, Congress can 
forego the further regulation of interstate railway transportation. 
The legacy of evil resulting from methods pursued during thirty 
years will prove persistent without supplemental legislation. 
The experience of a decade has shown no error in the principles 
underlying the Interstate Commerce law except that actuating 
the attempt to perpetuate competition. In many instances the 
means provided were weak and almost valueless, in others the 
language employed failed to express clearly the intention of Con- 
gress, but there is no reason to believe that the necessity of a 
board of experts in transportation, with authority to adjudicate 
upon matters of disagreement between the public and the rail- 
ways, to investigate complaints and award suitable redress, is any 
less than was at first supposed. In order, however, that the labor 
of such a board may become of material value, there must be pro- 
vided an harmonious and homogeneous railway system with 
which it can deal, practically as though it were a unit instead of 
being obliged to act separately upon a thousand corporate en- 
tities ; and in addition there must be substantial finality to its 
conclusions in regard to those technical, economic, and social 
facts which, being a board of transportation experts, it is 
best qualified intelligently to consider and wisely to deter- 
mine. Though Congress refrained, no doubt wisely and possi- 
bly in obedience to constitutional limitations, from conferring 
upon the Interstate Commerce Commission the powers of a Fed- 
eral court, and that body must depend upon the latter for the 
enforcement of its decrees, the right exercised by the courts of 
considering each case de novo upon application for such enforce- 
ment, and the privilege of introducing new evidence and adopt- 
ing a new line of defence extended to the railways, have been 
continually productive of confusion and delay. There is no con- 
stitutional objection to restricting Federal courts to a determina- 
tion of the legal merits of each special case upon facts found by 
the Commission either on the original hearing or as supplemented 
by those elucidated at a rehearing, the case being remanded to the 
Commission for that purpose. For nearly the entire period of its 
existence it was supposed that the Commission had been given 
authority to prescribe, after due investigation, in which all inter- 
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ested parties had been accorded opportunity to introduce evidence, 
those rates which appeared reasonable and just. A recent de- 
cision by the Supreme Court of the United States has declared 
that Congress did not effectually confer this power. It is im- 
portant that it should be expressly granted in unmistakable 
terms. It should include the determination of reasonable mini- 
mum as well as maximum rates, not merely that a well-located 
and profitable railway shall not be made bankrupt by a reckless 
competitor, but in order to protect individuals 'and communities 
against the unjust discriminations that may result from too low 
charges by the lines serving their competitors. 

The idea that the methods, accounts, et cetera, of quasi-public 
corporations are matters of public interest, in regard to which 
the fullest information should be at all times available to legis- 
lators and publicists generally, seems to have controlled Congress 
in providing for the publication of schedules of railway charges, 
the collection of railway statistics, and the provision for annual 
and special reports from the Interstate Commerce Commission. 
No feature of the law has worked so satisfactorily ; but here, too, 
failure fully to appreciate the scope of the work has been pro- 
ductive of inadequacy in the result. The extension of statistical 
inquiries to depot and express companies, fast freight lines, ele- 
vator and wharf companies, and water lines engaged in interstate 
transportation, owing to their intimate relation with railway cor- 
porations, is absolutely prerequisite to the satisfactory statistical 
presentation of the business of railway transportation. There 
are also numerous and urgent reasons for a more thorough inves- 
tigation of the financial results of railway business and for more 
frequent reports of this phase of the work. There has been no 
attempt, in this paper, to enumerate all of the changes which, it 
is believed, must precede a satisfactory solution of railway prob- 
lems, but those only have been mentioned which seem fundamen- 
tal or most important. Whatever others may be necessary will be 
found, if the true principle underlying the social function of 
transportation is understood and appreciated, to be in the direc- 
tion of unifying the facilities of transportation. In other words, 
there must be created, from the multitude of railway corpora- 
tions, something that is now presumed to exist, and that in many 
respects does actually exist at present — a railway system. 

H. T. Newcomb. 



